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CHAPTER 109
WAGE PAYMENTS, CLAIMS AND COLLECTIONS

109.01 Definitions. 109.09 Wage claims, collection.

109.03 Whenwages payable; pay orders. 109.10 Reciprocal agreements.

109.07 Mergers liquidations, dispositiongelocations or cessation of operations109.11  Penalties.
affectingemployees; advance notice required. 109.12 Rules and report.

109.075 Cessatiorof health care benefitsfatting employees, retirees adepen
dents;advance notice required.

NOTE: Ch. 380, laws of 1975, which eated this chaptey contains explana  including deferred payments exercised at tption of employ
tory notes. These notes also@in statutes prior to the 1983-84 edition. ees

109.01 Definitions. As used in this chapter: (b) School district and private school employees who volun
(1) “Department’means the department of workforce deve(;-inly request payment over a 12=month perlpd for personall ser
opment P P icesperformed during the school yeanless, with respect to pri
P ) vateschool employees, the employees are covered under a valid

(Ir) “Employee” means any person employed by ancojlective bagainingagreemenwhich precludes this method of
employer,except that “employee” does not include aficef or Payment.
I

directorof a corporation, a member or manager of a limited Jiab o . . .
ity company a partner of a partnership or a joint venture, th§ ((t:) Unclassified employees of the University ofsénsin
owner of a sole proprietorship, an independent contractoa ystem. . .
personemployed in a managerial, executive, or commissioned (d) Employees who receive compensatory tinfeuoflers.
salescapacity or in a capacity in which the person is privy to eonfl03.025in lieu of overtime compensation.
dentialmatters involving the employer—employee relationship. (e) A part-time fire fighter or a part-time ergency medical

(2) Exceptas provided in s4.09.07 (1) (d)and109.075 (1) technicianwho is a member of a volunteer fire department
(c), “employer” means any person engagedriy activity enter emergencymedical services program maintained by a cqunty
priseor business employing one or more perswitisin the state, City, village, or town or of a volunteer fire companyanized
including the state and its political subdivisions and charitablgnderch.181or ch.213and who, by agreement between the fire
nonprofitor tax-exempt @anizations and institutions. fighter or emegency medical technician and the entity employing

(3) “Wage” or “wages” mean remuneration payable to afhefire fighter or emegency medical technician, fmid at regular
employeefor personal services, including salariesmmissions, 'Ntervals,but no less often than annually
holiday and vacation payovertime payseverance pay or dis  (2) PAYMENT TO DISCHARGED OR RESIGNEDEMPLOYEES. Any
missalpay supplemental unemploymebenefit plan payments employeegexcept a sales agesinployed on a commission basis,
whenrequired under a binding collective bainingagreement, not having a written contract faa definite period, who quits
bonusesandany other similar advantages agreed upon betweemploymenir who is dischaed from employment shall be paid
the employer and the employee or provided by the employer to theull by no later than the date on which the employee regularly
employeesas an established policy would have been paid under the empldgegstablished payroll

(4) “Wage deficiency” means the dérence between the Scheduleor the dateof payment required under su(th), which-
amountrequired by law to be paid and the amount actually pafyeris earlier

to an employee. (3) PAYMENT UPON DEATH OF EMPLOYEE. (&) In case of the
History: 1975 c. 380421, 1989 a. 441995 a. 2%.9130 (4) 1997 a. 339,237,  deathof an employee to whom wages are due, the full amount of
2003a. 63 the wages due shall upon demand be paid by the employer to the

“Wages”does not include salary owed under a fixed term contract to a djsdhar : .
employedfor the period from the dischye to the endf the contract. DILHR.\Coat spousedomestic partneunder ch770, children, or other depen

ings, Inc. 126 Wis. 2d 338375 N.W2d 834(1985). dentliving with the employee at the time of death.

Sub. (3) includes vacation pagupplemental unemployment benefit plan-pay
ments,severance pay or dismissal pay as wages. Sub. (3) does not require that th@b) An employer maynot less than 5 days after the death of an

employeeperform actual workluring the time period for which he is making a wageemployeeand before the filing of a petition or application for

claim. Such a requirement would foreclose any employees' lages for vacation  gqministrationof the decederd’ estate. make payments the
pay, supplemental unemployment benefdanpayments, severance pay dismissal '

paybecause in each case the employee is not performing actual work during the wagedue the depeased employeg to the spouse, domeSti_C_parmer
periodof the claim. Sliwinski vCity of Milwaukee 2009 W1 App 162321 Ws. 2d  underch.770, children, parents, aiblings of the decedent, giving

774,777 N.W2d 88 08-2141 preferencen the order listed.

109.03 When wages payable; pay orders. (1) REQUIRED (c) If none of the persons listed in péb) survives, the
FREQUENCY OF PAYMENTS. Every employer shall as often asSmployermayapply the payment of the wage or so much of the

monthly pay to every employee engaged in the empleyarsi ~ Wageas may be necessary to paying creditors of_the d_ecedent in
ness, except those employees engaged in logging operationst ggrder of preference prescnbed ir859.25for satisfaction of
farm labor, all wages earned by the employee to a day not m§tgPtsby personal representatives.
than31 days prior to the date of payment. Employees engaged ir(d) The making of payment in tmeanner described in this sub
logging operationsand farm labor shall be paid all earned wagegectionshall dischage and release the employer to the amount of
no less often than at regular quarterly intervals. Amployee the payment.
who is absent at the time fixed for payment or who for any other (4) PaYMENT TO CERTAIN SEPARATEDEMPLOYEES. Whenever an
reason is not paid at that time shall be paid thereafter dimey employeeis separated from the payroll of an employer as a result
upon6 days’ demandThe required frequency of wage paymentsf the employer mejing, liquidating or otherwise disposingtbg
providedin this subsection doe®t apply to any of the following: businessceasing business operations in whole or in part, or relo
(a) Employees covered undervalid collective bagaining cating all or part of theusiness to another area within or without
agreemenestablishing a diérent frequency for wage paymentsthe state, the employeror the successors in interest of the
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employer,shall pay all unpaid wages to the emplogiethe usual (d) “Employer” means any business enterprise that employs
placeof payment within 24 hours of the time of separation. 50 or more persons in this state.

(5) ENFORCEMENT. Except as provided in sulfl), no (e) “Highest oficial” meansthe mayor of a citytown board
employermay by speciatontract with employees or by any othechairpersoror village president, except as follows:
meanssecure exemption from this section. Each employee shall 1. For a city oganized under subchof ch.64, “highest ofi-

havearight of action against any employer for the full amount afial” means both the presidenttbé city council and the city man

the employees wages due on each regular pay day as providedhiger.

this section and for increased wages as providedli®Il (2) 5 For a village aganized under subchof ch. 64 *highest

in any court of competent jurisdiction. An employee may bringicial” means both the president of the village board of trustees
anaction against an employer under this subsection wifitstt  5qthe village manager

filing a wage claim with the department undet(9.09 (1) An
employeewho brings an action against an employer under ti}i&

subsectiorshall have a lien upon all property of the emplpseal followin : L
RN : g numbers of employees at an employment site or within

or personal, located in this st_ate as described10%.09 (2) a single municipalitynot includingnewor low—hour employees:
(6) Wage cLam. In an action by an employee or the depart — * \ a5t 2504 of the employsrwork force or 25 empley

mentagainst the employer on a wage claim, no security for P&Yas whichever is greater; or

ment of costss required. In any such proceeding the court may ™! !

allow the prevailing partyin addition to all other costs, a reason ~ 2- Atleast 500 employees.

ablesum for expenses. Nmerson other than an employee or the (9) “Municipality” means a cityvillage or town.

departmenshall be benefited or otherwisdeafted by this sub (h) “New or low—hour employee” means an employee who has

section. beenemployed by aemployer for fewer than 6 of the 12 months

(7) PROTECTIONOF EMPLOYEES. Sectionl11.322 (2m)applies Precedinghe date on which a notice is required under €lih)
to dischage and other discriminatory acts arising in connectidd) or who averages fewer than 20 hours of work per week.
with any proceeding under this section. (Im) (a) Subject to sub(5) or (6), an employer that has
History: 1975 c. 380421, 1977 c. 26235 447, 1981 c. 20388 1987 a. 4031989  decidedupon a business closing or mass l&jyothis state shall
a.226 228 1993 a. 86144 2001a. 102103 2007 a. 7195 2009 a. 282011 a. 10 0Eromptly notify the subunit of the department that administers s.

Theaward of “expenses” under sub. (6) may include attorney fees. Jacobs d f d | lecti .
AmericanTool Cos., Inc222 Wis. 2d 384588 N.W2d 67(Ct. App. 1998)97-2219 6.15 any afected employee, any collective baining repre

Theinclusion of “the state” in the definition employer at s. 109.01 (2) and the sentativeof any afected employee, and the highefiicial of any

creation of a private cause of action against employers under sub. (5) is a waiv icinalitvi i ita i ;
the states sovereign immunity Claims under statutes enumerated.in09.09 (1) ‘?ﬁ?jnICIpalltyln which the gected employment site is located,

may be enforced by a private action broughéler sub. (5). GermanROT, 223 Wis. Wri_ting of SUC_h action no later than 60 days prior to the dﬂte
2d 525 589 N.w2d 651(Ct. App. 1998)98-0250 which the business closing or mass ldyakes place.The notice

Affirmed. 2000 WI 62235 Wis. 2d 576612 N.W2d 5Q 98-0250 i i i
Whenan employer repudiates the contractual remediascoflective bagaining to an afected employee shall also include contact information for

agreementemployees are allowed to proceed under ch. 109 if they are seeking pieR local workforce development board un@&rusC 283xsery
pay Beaudette.\Eau Claire Cty Shefifs Departmen003 WI App 153265 Ws.  ing the area in which the employment site is located and, if-avail

2d 744 668 N.W2d 13302-2916 ~
i able,the list of resources prepared under®.11 Theemployer
Su‘,‘},&fggg{{‘;‘;@ffe awardable under sub. (6). Jackm@WAC Inv. Corp.610 F gai hrovide in writing all informatiorconcerning its payroll,

In determining a reasonable attorney fee under sub. (6), a court starts by deteraifectedemployeesand the wages and other remuneration owed

ing a reasonable hourly rate and number of hours, then makes adjustments for i -
factorsin SCR 20:1.5 (apr any other relevant factors. The court may use its OV\?@Qhose employees as the department may require. The depart

firsthandknowledge of the proceeding in determinthg number of hours reason I[}Q'emmay in addition require the employer to submit a plan setting
ably expended. The amount recovered in itself is not a reason to reduce a fee bé@th the manner in which final payment in full shall be made to
anamount that represents a reasonbblely rate. knch v Crossroads Counseling af'fectedemployees
Center,Inc. 2004 WI App 14, 275 Ws. 2d 171684 N.W2d 141 03-1344 ’ . )
Sub. (5) establishes a distinct cause of action and enforcement procedure for (b) The department shadfomptly provide a copy of the notice

\t/)vagegjlaim, wholly apartffrom any contract claims. Merelﬁl pleading a ci)ntract gctiggquiredunder par(a) to the ofice of the commissioner of insur

asedon nonpayment of wages is inficient to trigger a ch. 109 wage claim under : . P
noticepleading. Winak v Cardiovascular & Thoracic Sygons of Central Wcon- _anceand _Sha” cooperate with t_he(lc’é of the commissioner of
sin, S.C.2005 WI App 217287 Wis. 2d 560706 N.W2d 667 04-1051 insurancen the performance of its responsibilities und&04..41

Appellate courts ordinarily defer t@ circuit courts determination as to hours )
awardedn allowing attorney fees. An attorneyiours are subject to the scrutiny of ** 7* . X . .
the circuit court and unreasonable hours should not be compensated. Nonetheles§C) This subsection does not applyatbusiness closing or mass
theappellate courts must protie circuit cours explanation to determine if the court |qvoff that is caused by a strike or lockout.
employeda logical rationale based on the appropriate legal principles and facts Eoily . . . .
record. The record should show that the ciragurt did not eyeball the fee request ~ (3) (@) If an employer fails to give timely notice to afeated
and cut it down bynarbitrary percentage because it seemed excessive. Johnsogmpmyeeas required under suflm) (a) the afected employee

Romall o~ Waterford LLC,2013 WI App 38346 Ws. 2d 612829 N.W2d 538 may reécover as provided under suft), all of the following:

Wisconsinrequires time spent donning andfiaf safety gear to be compensated 1. Pay for the days during the recovery period described

atthe minimum wage or higheand that this time counts toward the limit after which ; ;
the overtime rate kicks in. Wconsin law is not preempted by federal.lséBpoerle underpar (c) that the employee would have worked if the business

(f) “Mass layof’ means a reduction in an employemwork
cethat is not the result of a business closing and tfettafthe

v. Kraft Foods Global, Inc14 F3d 427(2010). closingor masdayoff had not occurred, based on the greater of
the following:

109.07 Mergers, liquidations, dispositions, reloca - a. The employes’ regular rate of pay from the employer

tions or cessation of operations affecting employees; averagedverthe shorter of the 3—year period preceding the busi

advance notice required. (1) In this section: nessclosing or mass laybbr the entire period during which the

(a) “Affected employee” means an employelo loses, or employee was employed by the employer
who may reasonably bexpected to lose, his or her employment b. The employes’ regular rate of pay from the employr
with an employer that is required to give notiseler sub(1m) thetime of the business closing or mass layof
(a) because of the business closing or massflayof 2. The value ofany benefit that the employee would have
(b) “Business closing” means a permanent or temporary shrgceivedunder an employebenefit plan during the recovery
down of an employment site or of one or more facilities or opergserioddescribed under pdc), but did not receive because of the
ing units at an employment site or within a single municip#it¢ businessclosing or mass layffincluding the cost of medical
affects25 or more employees, not including new or low—houreatmentincurred that would have been covered under the

employees. employeebenefit plan.
(c) “Employee benefit plan” means a plan as defined9n (b) The amount that aamployeemay recover under pdg)
USC1002(3). shallbe reduced by any cost that the emplayeurs by crediting
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the employee, under an employee bengiiin, for time not actu determineghat the business closing or mass lajgthe result of
ally served because of a business closing or mass.layof any of the following:

(c) The recovery period under péa) begins on the day on  (a) The sale of part or all of the employgebusiness, if the pur
which the business closing or mass Idymfcurs. The recovery chaser agrees in writing, as part of the purchase agreement, to hire
period equals the number of days in the period beginning on tubstantiallyall of the afected employees with not more than a
day on which an employer is required to give notice under sub-monthbreak in employment.

(1m) (a) and ending on whichever of the following occurs first:  (b) The relocation opart or all of an employés business
1. The day on which the employer actually gévenotice to within a reasonable commuting distance, if the employersib

the employee. transfersubstantially all of the &fcted employees with not more
2. The day on which the business closorgmass laydf thana 6-month break in employment.
occurred. (c) The completion of a particular project or warfla specific

(4) (a) An employee whose employer fails to notify timtsig dyranop,mcludmg seasonal work, if thgfatted employees were
employeeunder sub(1m) (a)may file a claim with the depart hired with the understanding that their employment was limited
ment. If the employee files a claim with the department no laté the duration of such work or project.
than300 days after the day on which the business closing or mas$¢d) Businesgircumstances that were not foreseeable when the
layoff occurred, the department shall, in the manner providedriaticewould have been timely given.
$.109.09 investigate the claim, determine the number of days that(e) A natural or man—made disaster beyond the contribleof
the employer was late in providing notice and, on behalf of tfeEmployer.
employee,attempt to recover from the employer the payment (fy A temporary cessation in business operations, if the
undersub.(3). employerrecalls the décted employees on or before the 60th day

(b) If the department does not recover payment within 18@&ginningafter the cessation.
daysafter a claim idfiled or within 30 days after it notifies the (7) Eachemployer shall post, in one or more conspicuous
employeeof its determination under pga), whichever is first, the placeswhere notices to employees are customarily posted,
departmenshall refer the claim to the department of justice. Thgyticein a form approved by the department setting fertiploy
departmenbf justice may bring an action circuit court on behalf ees'rights under this section. Any employer who violates this
of the employee to recover the payment under @)b. subsectiorshall forfeit not more than $100.

(c) If the department of justice does not bring an action under(8) Section111.322 (2m)applies to dischae and other dis
par. (b) within 120 days after the claim is referred totite  criminatoryactsarising in connection with any proceeding under
employeemay bring an action in circuit court to recover &+  this section.
mentunder sub(3). If the employee prevails in the action, he or History: 1975 c. 3801983 a. 84149 1983 a. 19%.304 1983 a. 5381987 a.
sheshall also recover costs under 84 and, notwithstanding s. 27, 1989 a. 44228 1995 a. 27ss.3782and9116 (5) 1997 a. 512009 a. 872011

a.32
814'04(1)’ reasonable attorney fees. Cross—reference: See also ctDWD 279 Wis. adm. code.

(d) An action under this section shall be begun withinyeze The applicationof this section is limited to business closures of employment sites,

P ; i ~Jefinedby reference to geography rather than ownershigraisfer of business
afterthe dEpartment refetbe claim to the department of JUStlcegssetsioes not constitute a businesssing unless it results in either a temporary or

under par(b), or be barred. permanent shutdown in the operation of the business site. Statelmternational,
(4m) (a) If an employer fails to give timely notice to the highn¢: 2001 Wi 76 244 Ws. 2d 481628 N.W2d 77499-2803
estofficial of a municipality as required under sgbm) (a) the CJQ%’%‘E E"s"ﬂ'gﬁ"ifé‘ié‘?S.f\?fst'."fg?s??.e' fhis section. Hendu-chamers
departmentshall assess a business closing sugehagainst the
employerof not morethan $500 for each day in the period begin09.075 Cessation of health care benefits affecting
ning on the day on which the employer was required to give notiggployees, retirees and dependents; advance notice
to the highest dicial and ending on the earlier of the day on whickequired. (1) In this section:
theemployer actually gave notice to the highestiad or the day 5y “Affected employee, retiree or dependent’ means an
onwhich the business closing or mass l&yaicurred. employeeretired employee or a surviving covered dependent of
(b) The department shall deposit business closing sgefaranemployee or retired employee who loses, or may reasonably be
collected under pafa) in the general fund. expectedto lose, his or her healttare benefits provided by an
(5) (&) An employer is not liable under this section for a failuremployerwho isrequired to give notice under sB) because the
to give notice to any person under sgim) (a) if the department employerhas decided to cease providing health care benefits.
determinesall of the following: (b) “Employee benefit plan” means a plan as defineg9in
1. When the notice under sufim) (a)would have been USC1002(3).
timely given, that the employer was actively seeking capital or (¢) “Employer” means any business enterprise that employs 50
businesgo enable the employer to avaid postpone indefinitely or more persons in this state.
thebusiness closing or mass lafyof (d) “Health care benefits” means coveragiehealth care
2. That the employer reasonably and in good faith believestpensesinder an employee benefit plan.

thatgiving the notices to all parties required u_nder smm) (a) (2) Subjectto sub(5) or (6), an employer who has decided
would have prevented the employer from obtairting capital or - ceaseproviding health care benefits in thigate shall promptly
business. notify any afected employee, retire® dependent and any collec

(b) The department may not determine hiatemployer was tive bagaining representative of anyfefted employee, retiree or
actively seeking capital or business ungher (a) 1.unless the dependenin writing of such action no later than 60 days prior to
employerhas a written record, made while the employer was seefe date that the cessation of health care benefits takes place. This
ing capital or business, dfiose activities. The record shall consissubsectiordoes not apply ta cessation of health care benefits that
of the documents and other material specifigdhe department is caused by a strike or lockout.
by rule under s109.12 (1)b). The employer shall have individual  (3) (a) If an employer fails to give timely notice to afeated
documentsin the record notarized, as requirky the depart employee,retiree or dependent as required unsigln. (2), the
ment'srules. The employer shaitovide the department with anaffectedemployee, retiree or dependent may recaprovided
affidavit verifying the content of the notarized documents. under sub. (4), the value of any health care benefits ttet

(6) An employer is not liable under this section for a faitore affectedemployee, retiree or dependent woldve received dur
give notice toany person under suflm) (a) if the department ing the recovery period described under. e}, but did not
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109.075 WAGE PAYMENTS, CLAIMS AND COLLECTIONS Updated 1-12Wis. Stats. 4

receivebecause of the cessation of health care benefits, includinga) The sale of part or all of the employebusiness, if the pur

the cost of any medical treatment incurred that would have beglmaseragrees in writing, as part of the purchase agreement,-to pro

covered but for the cessation of health care benefits. vide health care benefits for alf the afected employees, retirees
(b) The amount that anfatted employee may recover undefnddependents with not more than a 60—-day break in coverage.

par.(a) shall be reduced by any cost that thieected employer (b) Businesgircumstances that were not foreseeable when the

incurs by crediting the décted employee, under amployee noticewould have been timely given.

benefitplan, for time not actually served because of a business (c) A natural or man-made disaster beyond the contribleof

closing,asdefined in s109.07 (1) (b)or mass laydf as defined employer.

in 5.109.07 (1) () ) . (d) A temporary cessation in providing health care benefits, if
(c) The recovery period under péa) begins on the day that the employer renews providing health capenefits for the

the cessation of health care benefits occurs. The recovery pergféctedemployees, retireeand dependents on or before the 60th

equalsthe number of days in the period beginning on the day gy beginning after the cessation.

which an employer is required to give notice under ¢2pand (7) Eachemployer shall post, in one or more conspicuous

endingon whichever of the following occurs first: _ laceswhere notices to employees are customarily posted,
1. The day that the employer actually gave the notice to tﬁ@tice in a form approved by the department setting forth the

affectedemployee, retiree or dependent. rights of employees, retirees and dependents undeséison.
2. The day that the cessation of health care benefits occurrgdy employer who violates this subsection shall forfeit not more
(4) (@) An afected employee, retiree or dependent whosthan$100.

employer or former employeror whose spouse’or parens (8) Section111.322 (2m)applies to dischge and other dis

employeror former employerfails to notify timely the décted criminatoryactsarising in connection with any proceeding under

employee retiree or dependent under s{®) may file a claim this section.

with thedepartment. If the Bdfcted employee, retiree or depen History: 1997 a. 237

dentfiles a claim with the department no later than 300 days after ) )

the cessation of health care benefits occurred, the departm&p®.09 Wage claims, collection. (1) The departmerghall

shall,in the manneprovided in $109.09 investigate the claim, investigateand attempt equitably to adjust controversies between

determinethe number of days that the employer or formémployers and employees as to alleged wage claimsdeffaet

employerwas late in providing notice and, on behalf of thenentmay receive and investigate any wage claim which is filed

affectedemployee, retiree or dependent, attempt to recover fratih the department, or received by the department under s.

the emp|oyer or former emp|0yer the payment under ﬁ)b 10910(4), no later than 2 yee_lrs after the date the Wag_es are due.
(b) If the department does not recover payment within 1gd'€ department mafter receiving a wage claim, investigate any

daysafter a claim idiled or within 30 days after it notifies the Wagesdue from the employer against whom the claim is fied

affectedemployee, retiree atependent of its determination unded%g{e?&pé?gﬁne Igl;lrl'gg tq'iggg%gr%%gqmiaglrllgnzfgrizrtshibse(f:?lfptg?

par.(a), whichever is firstthe department shall refer the claim t :

the department of justice. The department of justice may bring 8fd SS-66.0903 103.02 103.49 103.82 104.12 and229.8275

actionin circuit court on behalf of thefatted employee, retiree N Pursuance of this dytihe department may sue the employer on

or dependent to recover the payment under )b. behalfof the employee to collect any wage claim or wage- defi

(c) If the department of justice does not bring an action umfflencyand $5109.03 (6)and109.1L (2)and(3) shall apply to such

P S . Ltions. Except for actions under 309.1Q the department may
par.(b) within 120 days after the claim is referred to it, tedbd oo\, on"an actioto the district attorney of the county in which
employeeretiree or dependent may bring an action in ciuufrt

to recover the payment under s(®). If the afected employee theviolation occurs for prosecution and collection and the district
retiree or dependent prevails in the action, he of she attorneyshall commence an action in the circuit court having

; : appropriatejurisdiction. Any number of wage claims or wage
recovercosts under ct814 and, notwithstanding. 814.04 (1) i : e :
reasonablattorney fees. deficienciesagainst the same employer may be joiimea single

. . . _ proceedingbut the court may order separate trials or hearings. In

(d) An action under this section shall be begun withiny@# 5 ctionsthat are referred to a district attorney under this subsection,
afterthe department refetbe claim to the department of justiceyny taxable costs recovered by the district attorney shall be paid
under par(b), or be barred. into the general fund of the couritywhich the violation occurs

(5) (a) Anemployer is not liable under this section for a failurendused by that county tmeet its financial responsibility under
to give notice taany person under sut2), if the department deter s.978.13 (2) (bfor the operation of the fife of the districiattor
minesall of the following: neywho prosecuted the action.

1. When the notice under sut2) would have been timely  (2) (a) The department of workforce development, under its
given, that the employer was actively seeking capital or businegsthority under sub(1) to maintain actions for the benefit of
to enable the employer to avoid or postpone indefinitely the-cesggployeespr an employee who brings an action undé0s.03
tion of health care benefits. (5) shall have a lien upon gifoperty of the employereal or per

2. That the employer reasonably and in good faith believednal,located in this state for the full amount of any walgem
that giving the notice required under sul2) would have pre or wage deficiency
ventedthe employer from obtaining the capital or business. (b) 1. Alien under pafa) upon real property takes@tt when

(b) The department may not determine #raemployer was the department of workforce development or employee files a
actively seeking capital or business ungher (a) 1.unless the noticeof the lien with the clerk of the circuit court of theunty
employerhas a written record, made while the employer was seé@k which the services or some part of the services were performed,
ing capital or business, tfiose activities. The record shall consigbaysthe fee specified in 814.61(5) to that clerk of circuit court
of the documents and other material specifigdhe department andservesa copy of that petition on the employer by personal ser
by rule under s109.12 (1)Xb). The employer shall have individualvice in the same manner as a summons is served urilet.41
documentsin the record notarized, as requirbd the depart or by certified mail with a return receipt requested. The clerk of
ment’srules. The employer shadfovide the department with ancircuit court shall entethe notice of the lien on the judgment and
affidavit verifying the content of the notarized documents. lien docket kept under §79.07

(6) An employer is not liable under this section for a faitore 2. Alien under par(a) upon personal property takefiect
give notice to any person under s(B), if the department deter whenthe department of workforce developmenemployee files
minesthat the cessation of health care benefits is the result of aficeof the lien in the same mannfarm, and place as financing
of the following: statementsre filed under subcN. of ch. 409regarding debtors
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5 Updated 11-12Wis. Stats. WAGE PAYMENTS, CLAIMS AND COLLECTIONS 109.11

who are located in this state, pays the same fee provided in s(2) Thesecretanand the responsible agency of another state
409.525for filing financing statements, and serves a copy of theay enter into a reciprocal agreement governing the collection,
noticeon the employer by personal service ingame manner as underthe laws of the other state, of wage claims and wage defi
asummons is served under891.11or by certified mail with a cienciesreceived by the department.
returnreceipt requested. The department of financial institutions (3) Consistentwith the terms of a reciprocagreement
shallplace the notice of the lien in the same file as financing staggierednto with a responsible agenoanother state under sub.
mentsare filed under subch. of ch. 409 (2), the department may do any of the following:

3. The department of workforce developmeneaiployee (4) Bring an action, through the department of justice, in any
mustfile the notice under subdl. or2. within 2 years after the date ¢t of competent jurisdiction in the other state to collect wage
onwhich the wages were du&he notice shall specify the natureszimsand wage deficiencies received by the department.

of the claim and the amount claimed, describe the proppuy (b) Through the department of justice, enforce a judgment in

which the claim is made and state that the person filinguthiee the other stat lai o= ived b
claimsa lien on that property e other state on wage claims or watggiciencies received by
the department.

(©) 1. In this paragraph: (c) If permitted under the laws tiie other state, refer wage

for .f’:}i'naﬁgir;nfnesrggﬁli(ljenrldi'nng égi['guf'ogk hathe meaning given ¢ 5img or wage deficiencies to the responsible agencgdbec
234.01 (5k) tion in the other state.

b. “Financialinstitution” has the meaning given in68.30 (1) (4) (a) Subject to patb), the department, through the depart

(). ment of justice, may bring an actiomnder s.109.090n wage

_1m. Alien under pafa) takes precedence over all other debtgjaims or wage deficiencies receivéy the department from a
judgments,decrees, lienspr mortgages against the employerresponsibleagency of another state.

exceptalien of a commercial lending institution as provided in (b) Actions under paa) may only be brought if the other state

subd2. and3. or a lien under £292.31 (8) (i)or292.81 regardless by | ; h ¢ its simil " in that stat
of whether those other debts, judgments, decliess, or mort Yy law or reciprocaagreement permits similar acions in that state
on wage claims or wage deficiencies arising in this state.

gagesoriginate before or after the lien under.§ay takes efect. o " ;

A lien under par(@) may be enforced in the manner provided in History: 1989 131993 a. 86
$5.779.09t0 779.12 779.2Q and779.2] insofar as those provi
sionsare applicable. The lien ceaseexist if the department of
workforcedevelopment or the employdees not bring an action
to enforce the lien within the period prescribed i8%3.44for the
underlyingwage claim.

2. Except as provided in this subdivision, a lien under(@ar
doesnot take precedence owelien of a commercial lending insti . N .
tution against the employer that originates befive lien under (b) If the department finds that a wage claim is valid, the
par.(a) takes dct. Subject to sub@., a lien under pata) takes d€Partmenimay instruct the employer against whom tiege
precedencever a lien of a commercial lending institution againg/@im is filed to audit his or her payroll records to determine
the employer that originates before tiien under par(a) takes Whetherthe employer may be liable for any other wage claims of
effectonly as to the first $3,006f unpaid wages covered undeithesame type as the wage claim that prompted the audit instruc
the lien that are earned kan employee within the 6 months pre tion- If after the requested completion date of the audit the depart
cedingthe date on which the employee files the wage claim undBgntreceives avage claim against the employer of the same type
sub. (1) or brings the action under $09.03 (5)or the dateon asthe wage claim that prompted the audit instruction and if the
which thedepartment receives the wage claim und&0$.10 (4) departmentletermines that thsubsequent wage claim is valid,
(a), whichever is applicable. th_e department may audit the empldy_sepayroll records to deter

3. Notwithstanding sub., a lien of a financial institution Min€ whether the employemay be liable for any other wage
thatexists on November 30, 2003, and that originates before a figimsof the same type dbe wage claim that prompted the audit
underpar (a) takes dbcttakes precedence over the lien under pdpStruction. For any valid wage claim that is filed against an.
(a), and a lien of a financial institution for any amount advancé&dnPloyerafter the department has instructed the employer to audit
by the financial institution after a lien under p@) takes eiect IS or her payroll records under this paragraph and that is of the
undera contract entered intefore December 1, 2003, includingS@Me type as the wage claim that prompted the audit instruction
anyextension or renewaf such a contract, takes precedence ovépdfor any valid wage claim that is discovered assailt of the
thelien under para). Notwithstanding sub@., a lien under par department'saudit under this paragraph and that is of the same
(a) that exists on November 30, 2003, takes precedence ber atyPe as the wage claim that prompted the audit instruction, the
of a commercial lending institution that is reofinancial institu ~ departmenshall require the employer to pay addition tothe
tion, regardless of whether the lien of the commercial lendignount of wageslueand unpaid, increased wages of not more
institution originates before or after the lien under. gaytakes than50% of the amount of wages due and unpaid, unless the
effect. employershows the department that payment of the increased

History: 1975 c. 3801979 c. 3%.92 (9) 1985 a. 29220, 1989 a. 13,1991 a. Wageswould cause extreme hardship.

146;1993a. 86453 1995 a. 2271997 a. 27237, 1999 a. 91999 a. 156.672 1999 ;
2167 2001 a, 102003 & 632005 4. 4342000 a. 283011 a. 32 (c) If an employer does not agreecompromise and settle a

Undersub. (1), courts may award cosDILHR when DILHR prevails but may Wagedai.m under FhiS. subsection, the department may refer the
nottax costs against DILHR when a defendant employer prevails. DILIERat ~ wage claim to a district attorneynder s.109.09 (1)or to the
ings,Inc. 126 Wis. 2d 338376 N.W2d 834(1985). H :

Chapter103 does not provide the exclusive remedyeisforcement of claims departmenofjgstlce under £.09.10 (3)for commencement @i
underthat chapter Claims under statutes enumerated in sub. (1) may be enforced@tion in circuit court to collect the amount of wages due and

aprivate action brought under®09.03 (5). German DOT, 223 Ws. 2d 525589  unpaidplus increased wages as specified in §2lp(b).
N.W.2d 651 (Ct. App. 1998)98-0250 . ) .
Affirmed. 2000 W1 62235 Ws. 2d 576612 N.W2d 5Q 98-0250 (2) CiviL PENALTIES. (@) In a wage claimactionthat is com

mencedby an employee befotae department has completed its
109.10 Reciprocal agreements. (1) In this section, investigationunder s109.09 (1)and itsattempts to compromise
“responsibleagency” means a statdioér, agency or other body andsettle the wage claim under sb), a circuit court may order
thatis responsible for the collection whge claims or wage defi the employer to pay titheemployee, in addition to the amount of
ciencies. wagesdue and unpaid and in addition to or in lieu of the criminal

109.11 Penalties. (1) ADMINISTRATIVE PENALTIES. (&) In
adjustinga controversy between amployer and an employee as

to an alleged wage claim filed with the department unde0%.09

(1), the department may compromise and settle that wage claim
for such surmas may be agreed upon between the department, the
employeeand the employer
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109.11 WAGE PAYMENTS, CLAIMS AND COLLECTIONS Updated 11-12Wis. Stats. 6

penalies specified in sut), increased wageafnot more than B eSS ) e L o e s
50% of the amount of wages due and unpaid. WI 145 267 Ws. 2d 92673 N.W2d 676 02-1701 '

(b) In a wage claim action that commenced after the depart Neitherthe text of sub. (2) (b) nor the case law interpreting it appear to support

e i ; ; f applyingthe federal presumption dbuble damages and burden-shifting framework

menthascompleted its 'nves“g_atlon undermg._OQ (L)and its topgu{). (92) (). The tgxt andrt):ase law make dﬂi?nhe circuit court has br%ad discre
attemptgo settle and compromise the wage claim under(&)ib. tion under sub. (2) (b) to choose notiward a penalty and that, even when a penalty
a circuit court may ordeheemployer to pay to the employee, in's appropriate, the court has discretion to award a penalty amounting to less than
additionto the amount of wages due and unpaid to an gr_npIQ%TSdBZ@aﬁﬁéjgggsffﬁ%"gg Il = Vterford LLC,2013 Wi App 35346 Ws.
andin addition toor in lieu of the criminal penalties specified in
sub.(3), increased wages of not more tH&19% of the amount of 109.12 Rules and report. The department shall do all ibie
thosewages due and unpaid. following:

(3) CrRIMINAL PENALTIES. Any employer who, having the abil (1) Promulgaterules to do all of the following:
ity to pay fails to pay the wages due and payable as provided in(a) Aid the administration of this chapteincluding the
this chapter or falsely denigise amount or validity thereof or thatenforcemenbf ss.109.07and109.075and criteria for exceptions
suchwages are due, with intent to secure any discount upon sudllerss.109.07 (5)and(6) and109.075 (5yand(6).
indebtednessr with intent to annayharass, oppress, hinder or (b)) Establish the form and content of the record required under
defraudthe person to whom such wages are due, may be fined §at09.07 (5) (bjand the record required undef689.075 (5) (b)
more than $500 or imprisoned not more than 90 days or bo#hdspecifythe documents that must contain notarized signatures.
Eachfailure or refusal to pay each employee the amount of wages ) Not later than March 1 annuallgubmit a written report on
dueat the time, or under the conditions required in this Chaptgg activities in the preceding calendar year related to the enforce
constitutesa separate tinse. mentand administration of $409.07and109.075to the chief

History. 1975 c. 380421, 1977 c. 261993 a. 86 ) \ clerk of each house of the legislature for distribution under s.
In a collective bagaining/arbitration situation a defense of “good cause” under .

111.70 (7m) (e) is available if the employer fails to pay wages pursuant to s. 109?0%-172(3) to the standing committees with jurisdiction over labor
(1). Employees Local 1901 Brown County146 Ws. 2d 728432 N.w2d 571 (3) Include,in the report required under siiB), thenumbey

(1988). ; i ot
Whetherpayments under an arbitration award are due from the entry of the awyg’e and dISpOSItlon of all determinations made by the department

dependson the overall circumstances. Kenosha Fire FighteZitwof Kenoshal6g ~ underss.109.07 (5)and(6) and109.075 (5)and(6).
Wis. 2d 658 484 N.W2d 152(1992). History: 1989 a. 441991 a. 1461997 a. 237

2011-12 Wisconsin Statutes updated though 2013 W is. Act 380 and all Supreme Court Orders entered before June 4, 2014. Pub -
lished and certified under s. 35.18. Changes ef fective after June 4, 2014 are designated by NOTES. (Published 6-4-14)


https://docs.legis.wisconsin.gov/document/statutes/109.11(3)
https://docs.legis.wisconsin.gov/document/statutes/109.09(1)
https://docs.legis.wisconsin.gov/document/statutes/109.11(1)
https://docs.legis.wisconsin.gov/document/statutes/109.11(3)
https://docs.legis.wisconsin.gov/document/acts/1975/380
https://docs.legis.wisconsin.gov/document/acts/1975/421
https://docs.legis.wisconsin.gov/document/acts/1977/26
https://docs.legis.wisconsin.gov/document/acts/1993/86
https://docs.legis.wisconsin.gov/document/courts/146%20Wis.%202d%20728
https://docs.legis.wisconsin.gov/document/courts/432%20N.W.2d%20571
https://docs.legis.wisconsin.gov/document/courts/168%20Wis.%202d%20658
https://docs.legis.wisconsin.gov/document/courts/168%20Wis.%202d%20658
https://docs.legis.wisconsin.gov/document/courts/484%20N.W.2d%20152
https://docs.legis.wisconsin.gov/document/courts/2003%20WI%20145
https://docs.legis.wisconsin.gov/document/courts/2003%20WI%20145
https://docs.legis.wisconsin.gov/document/courts/267%20Wis.%202d%2092
https://docs.legis.wisconsin.gov/document/courts/673%20N.W.2d%20676
https://docs.legis.wisconsin.gov/document/wisupremecourt/02-1701
https://docs.legis.wisconsin.gov/document/courts/2013%20WI%20App%2038
https://docs.legis.wisconsin.gov/document/courts/346%20Wis.%202d%20612
https://docs.legis.wisconsin.gov/document/courts/346%20Wis.%202d%20612
https://docs.legis.wisconsin.gov/document/courts/829%20N.W.2d%20538
https://docs.legis.wisconsin.gov/document/wicourtofappeals/12-1028
https://docs.legis.wisconsin.gov/document/statutes/109.07
https://docs.legis.wisconsin.gov/document/statutes/109.075
https://docs.legis.wisconsin.gov/document/statutes/109.07(5)
https://docs.legis.wisconsin.gov/document/statutes/109.07(6)
https://docs.legis.wisconsin.gov/document/statutes/109.075(5)
https://docs.legis.wisconsin.gov/document/statutes/109.075(6)
https://docs.legis.wisconsin.gov/document/statutes/109.07(5)(b)
https://docs.legis.wisconsin.gov/document/statutes/109.075(5)(b)
https://docs.legis.wisconsin.gov/document/statutes/109.07
https://docs.legis.wisconsin.gov/document/statutes/109.075
https://docs.legis.wisconsin.gov/document/statutes/13.172(3)
https://docs.legis.wisconsin.gov/document/statutes/109.12(2)
https://docs.legis.wisconsin.gov/document/statutes/109.07(5)
https://docs.legis.wisconsin.gov/document/statutes/109.07(6)
https://docs.legis.wisconsin.gov/document/statutes/109.075(5)
https://docs.legis.wisconsin.gov/document/statutes/109.075(6)
https://docs.legis.wisconsin.gov/document/acts/1989/44
https://docs.legis.wisconsin.gov/document/acts/1991/146
https://docs.legis.wisconsin.gov/document/acts/1997/237

